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I .  I n t r o d u c t i o n

Th is  case comes be fore  the  Cour t '  on  c rosa-mot ions  fo r

sumnary  judgnent ,  Upon cons idera t ion  o f  the  p lead ingsr

pe t i t ioner ,  Acme Repor t ing  Companyrs  (Acme) ,  Mot ion  fo r  Suruuary

J u d g r n e n t '  r e s p o n d e n t ,  t h e  D i s t r i c t  o f  C o l u m b i a ' s  ( t h e

D i e t r l c t )  '  l l o C l o n  f o r  S u m m a r y  J u d g r n e n t '  t h e  m e m o r a n d a  i n

suppor t  thereo f .  pe t i t ioner  I  s  Memorandum o f  Po in ts  and

Aut ,hor i t ies  in  Oppos i t ion  to  Respondent rs  Hot ion  fo r  Summary

Judgment ,  o ra l  a rgument  f rom both  s ides  heard  on  September  241

I98 t l r  respondent rs  Supp lementa l  l . lemorandum,  pe t i t ioner r6

Memorandum in  Response to  Respondent r  s  Supp lementa l

Memorandum,  and the  record  here in ,  the  Cour t  has  de ter rn ined

tha t  bo th  sa id  Mot ions  shou ld  be  den ied .  Ne i ther  par ty  has

shonn tha t  i t  i s  en t l t led  to  judgment  in  i t s  favor  nor  rne t  i l s

b u r d e n  o f  e s t a b l i g h i n g  t h e  a b a e n c e  o f  g e n u i n e  i s s u e s  o f

mater ia l  fac t .  Rather r  there  are  impor tan t .  fac tua l  i ssues  Ie f t

to  be  reso lved a t  t r ia l  be fore  a  dec i .s ion  can be  rendered in

f a v o r  o f  e i t h e r  s i d e .

I I .  B a c k q r o u n d

Peb i t ioner  i s  engaged in  t .he  bus iness  o f  p rov id ing

cour t  repor t ing  serv ices .  Such serv ices  are  conpr ised  o f  the

record ing  o f  o f f i c ia l  cour t  and o ther  governmenta l  p roceed ings

and the  prepara t ion  o f  t ranscr ip ts  thereo f .  Sa les  o f  these

t r a n s c r i p t s  a r e  m a d e  b y  p e t i t i o n e r  t o  p a r t i e s  i n t e r e s t e d  i n  t h e

proceed ings  i t  has  covered.  Pet i t ioner  rece ived a  nNot ice  o f

D . C .  T a x  D u e r n  d a t e d  J u l y  I ,  1 9 8 3 ,  a s s e s s i n g  a g a i n s t  i t  s a l e s

a n d  u s e  t a x e s  a m o u n t i n g  t o  9 4 7 , 4 5 4 . 5 0  f o r  t h e  p e r i o d  f r o m
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December  1 '  1979 th rough November  30 ,  1982.  The assessment

a l s o  i n c l u d e d  a  p e n a l t y  o f  S 1 1 , 8 6 3 . 6 5  a n d  i n t e r e s t  o f
'I

S L 3 , 9 6 5 . 2 8 . -  P e t . i t i o n e r  p a i d  t h e  t a x e s  o n  S e p t e m b e r  1 4 , 1 9 8 3

a n d  b r o u g h t  s u i t  f o r  a  r e f u n d  a n d  o t h e r  r e l i e f  t h e r e a f t e r .  T h e

v a l i d i t y  o f  a l l  b u t  $ 1 , 7 6 2 . 1 3  o f  t h e  t a x e s  p a i d  p u r s u a n l  t o  t h e

above menr - ioned Not ice  o f  Tax  Due are  cha l lenged.

The Gross  sa les  Tax  and the  Compensat ing-Use Tax

f a e s  o f  t h e  D i s t r i c t  a r e  s u b s b a n t i a l l y  s j . m i l a r  i n  r e l a t i o n  t o

t h e  i s s u e s  c u r r e n t l y  b e f o r e  t h i s  C o u r t .  U n d e r  D . C .  C o d e  S e c .

4 7 - 2 0 0 2  ( I 9 8 1 ) ,  a  s a l e s  t a x  i s  i m p o s e d  o n  t h e  r e t a i l  s a l e  o f

" c e r t a i n  s e l e c t e d  s e r v i c e s . "  S e e  a l s q  D . C .  C o d e  S e c .  4 7 - 2 2 0 2

( 1 9 8 1 )  ( s i m i l a r  u s e  t a x  p r o v i s i o n ) .  E x e m p t e d  f r o n  t h e

d e f i n i t i o n  o f  " r e t a 1 1  s a l e i  o r  n s a l e  a t  r e t a l J . ' ,  a n d ,

t h e r e f o r e ,  n o t  t a x a b l e  u n d e r  S e c .  4 7 - 2 0 0 2 ,  a r e  p r o f e s s l o n a l  o r

persona l  serv ice  t ransac t ions  wh ich  invo lve  sa les  as

inconsequent ia l  e lemenbs fo r  wh ich  no  sepdra te  charges  are

m a d e .  D . C .  C o d e  S e c .  2 0 0 1  ( n )  ( 2 )  ( s )  ( 1 9 8 1 )  i  s e e  a l s o  D . C .  C o d e

S e c .  2 2 0 I  ( a )  ( 2 )  ( B )  ( 1 9 8 1 )  ( s i m i l a r  u s e  t a x  p r o v i s i o n ) .

C e r t a i n  s e r v i c e  t r a n s a c t i o n s ,  h o w e v e r ,  a r e  s p e c i f i c a l l y

e x c e p t e d  f r o m  t , h i s  e x e m p t i o n .  S e c .  2 0 0 1  ( n )  ( 2 )  ( B ) ;  s e e  a l s o

S e c .  2 2 0 L  ( a )  ( 2 )  ( B )  ( 1 9 8 1 )  ( s i m i l a r  u s e  t a x  p r o v i s i o n ) .

Inc luded anong these excepted  t ransacb ions  are  "pub l i c

s t e n o g r a p h i c  s e r v i c e s .  "  D . C .  C o d e  S e c .  4 7 - 2 0 0 L  ( n )  ( 1 )  ( J )

( S u p p .  1 9 8 4 ) ;  s e e  a l s o  D . C .  C o d e  S e c .  4 7 - 2 2 0 1  ( a )  ( 1 )  ( H )  ( S u p p .

1 9 8 4 )  ( i d e n t i c a l  u s e  t a x  p r o v i s i o n ) .  " P u b I i c  s t e n o g r a p h i c

s e r v i c e s ,  "  t h e r e f o r e r  a r e  t a x a b l e  u n d e r  t h e  C o d e .  f h i s

s ta tu to ry  scheme ex isbed t 'h roughout  the  per iod

def ic iency  assessment  Lev ied  in  th is  case.

o f  th ;

1 .  T h e  D i s t r i c t  h a s  a d v i s e d  t h e
Memorandum tha t  the  impos i t ion  o f
b e e n  w a i v e d .

C o u r t  i n
pena l ty

Suppl enental
in te res t  hasand
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Pet i t ioner  r  in  e8aence r  a rgues  tha t  the  phrase

"pub l ic  s tenograph ic  serv ices '  i s  a rnb iq rou" .2  An apPl ica t ion

of  Lhe ru les  o f  E ta tu to ry  cons t ruc t ion '  i t  con tends '  y ie lde

the  conc lue ion  th r t  the  te rm does  no t  encompass  cour t  repor t ing

serv ices ,  In  add i t ion  Acne conp la ins  tha t  i t  has  never  been

put  on  no t lcer  e i ther  th rough c lear  s ta tu to ry  fanguage or

o therw lse ,  o f  the  neceas i ty  to  co l fec t  these taxee.3  Th iE t

accor<r . l .ng  to  pe t l t loner .  ra iges  ser ious  ques t ions  over  fa i rness

and due proceaa.  F Ina IU/ r  Acme asaer ts  tha t ,  becauee i t  has

never  had reaaon to  be  aware  o f  the  D iEt r i c t ' s  os ten6 ib le

in te rpre ta t ion  o f  the  Eta tu te  in  the  pa6t r  any  c la imed

long-s tand ing  adrn in is t ra t i ve  in te rpre ta t ion  by  respondent

shou i .d  be  accorded 11 t t le r  i f  any '  t re igh t .

Respondenb re jo lns  tha l  the  Lerm "pub l lc  B tenograph lc

serv icesn is  unanb iguous and tha t  pe t i t loner  I  e  ac t l v i t ies

c lear ly  fa I l  w l th in  i t s  p la in  mean ing .  l . lo reover l  respondent

argues  tha t  i t s  in te rpre ta t ion  o f  the  phrase is  a  long-s tand ing

one to  wh ich  the  Cour t  must  pay  subs tan t ia l .  de ference.

I---For purpo6e6 of these cross-motiona for aunmary judgnent.
respc : .dent  has  no t  opposed pe t i t ioner 'e  conten t ion  tha t r  i f
Acmers  ln te rpre ta t ion  o f  'pub l i c  s tenograph ic  serv ices '  ia
cor rec t ,  tbe  ea le  o f  t ranecr ip ts  to  peraons  who are  par t iee  to
the  proceed ings  recorded fa l l s  w l th in  the  genera l  p ro fesa lona l
serv ice  exempbion  to  taxa t ion  o f  Secs .  4?-200I  (n )  (2 )  (B)  and
47-220L (a )  (2 )  (B)  .  The D iBt r i c t , '  bowever ,  hae no t  conceded
th ie  a rgurnent  fo r  purposes  o f  t r ia l .  I t s  Ansner  den ies  Acmets
avernent  on  th ls  po ln t .  For  i t s  par t ,  Acme does  no t  take  isaue
wi th  the  taxac ion  o f  sa les  o f  t ranecr ip ts  to  un in te res ted
par t ies .  Pet l t ioner  apparent ly  v iews such sa les  as  fa l l lng
outs ide  the  exempt lon  o f  a  Secs .  47-2001 (n )  (2 )  (B)  and 47-2201
(a)  (2 )  (B) ,  i r reapec t ive  o f  hcw one de f ines  the  'pub l i c

s tenograph lc  aerv lcea '  except lon  there to .  rn  any  event r  Acme
c la ims tha t  the  on ly  ea les  i t  has  made dur ing  the  t ine  per iod
1 n  q u e s t l o n  a r e  t o  l n t e r e s t e d  p a r b i e s .

3 .  Both  the  sa lee  and use taxe6 imposed by  the  D ls t r j , c t  a re
co l l .ec ted  by  the  vendor  f rom the  purchaser .  D .c .  code secs .
4 7 - 2 0 0 3 - 2 0 0 4  ( s u p p .  1 9 8 4 )  ( s a 1 e s  t a x ) ,  D . C .  C o d e  S e c .  4 7 - 2 2 0 3
( S u p p .  1 9 8 4 )  ( u s e  t a x ) .
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I I I .  A n a f v s i s

It tot ions for sunrmary judgment nay be granted only when

i t  i s  demonst ra ted  tha t  no  genu ine  issues  o f  mater ia l -  fac t

ex is t  and tha t  t .he  par ty  seek ing  summary  judgroent  i s  en t i t led

t o  p r e v a i l  a a  a  n a t t e r  o f  l a w .  s u p e r .  C t .  C i v .  R .  5 6 ( c ) ,

Wal lace  v .  Warehouse Ernptovees  Un ion  f?30r  No.  83-885.  s l ip  op .

a t  2 0  ( D . C .  O c t . 1 2 r  1 9 8 4 ) ,  T a v ] . o r  v .  E u r e k a  f n v e a t n e n t  C o r p . t

N o .  8 2 - 1 5 9 4 ,  s l l p  o p .  a t  7  ( D . C .  S e p t .  1 9 ,  I 9 8 { ) l  S w a n n  v .

l { a l d n a n ,  4 6 5  A . 2 d  8 { 4 ,  8 { 6  ( D . C .  I 9 8 3 ) .  I n  c o n s i d e r i n g  s u c h

mot ions  the  Cour t ,  must  a lwaye be  mlnd fu l  tha t  summary  judgnent

is  an  ex t rene remedy wh ich  is  to  be  gran ted  on ly  i f  i t  i s

"qu i te  c - l .ear  what  the  t ru th  ie .  "  l . l ccoy  v .  Quadranq le

D e v e l o p r n e n t  c o r p . .  4 7 0  A . 2 d  1 2 5 6 ,  I 2 5 8 - 5 9  ( D . C .  1 9 8 3 )  ( q u o t i n g

S a r t o r  v .  A r k a n s a s  N a t u r a l  S a s  S o r p . f  3 2 I  U . S .  6 2 0 .  6 2 7

(1944)  )  .  Movant  has  the  burden o f  es tab l i sh lng  tha t  genr : lne

issues  o f  mater iaL  fac t  do  no t  ex is t .  Revne. lds  v .  Gateway

Georqetown Condon in lun  Aasoc ia t ion ,  Inc . . r  No.  B3-988r  e l lp  op .

a t  7  ( D . C .  O c t .  2 4 , 1 9 8 4 ) .  I f  t h e  r e c o r d  i s  u n c l e a r  o r  d o u b t

ex is ts  aa  Co the  ex is tence o f  such lesue8,  the  no l lon  must  be

d e n i e d .  I d .  t  M c c o v ,  s u p r a ,  4 7 0  A . 2 d  a t  I 2 5 9 1  D o o l i n  v .

E n v i r o l n e n t + l  P o w e r  L t d . ,  3 6 0  A . 2 d  4 9 3 .  4 9 6  ( D . C .  1 9 7 6 ) .

Cruc ia l  !o  the  de terminat ion  o f  the  cor rec tneas  o f

e i t h e r  p a r t y r s  p o s i t i o n  i n  t h i e  c a s e  l s  t h e  q u e e t l o n  o f  $ h a t

de ference,  i f  any ,  shou ld  be  pa ld  the  D ie t r l c t . rs  in te rpre ta t ion

of  th ig  s ta tu te .  cenera l l y ,  the  ln te rpre ta t lon  wh lch  an  agency

has used in  adrn in is te r ing  and en forc ing  a  s ta tu te  i s

cont . ro l l ing  un less  'p la in ly  e r roneous or  incons is ten t  w i th  the

s t a t u t e . "  W e a v e r  B r o t h e r B ,  f n c .  v .  D l s t r i c t  o f  C o l u m b i a  R e n t a l

H o u e i n q  C o m m r n .  4 7 3  A . 2 d  3 8 4 .  3 8 8  ( D . C .  1 9 8 4 )  ( q u o t i n g  T o t z  v .

D is t r i c t  o f  Co lur0b ia  Renta l .  Accomodat ions  Conrnrn ,  4 I2  A .2d  44 ,

4 6  ( D . C .  1 9 8 0 )  ( p e r  c u r i a n )  )  .  G r e a t  w e l g h t  i e  t o  b e  g i v e n  t h e

agencyrs  in te rprebat ion ,  i f  no t  unreaaonab le  1n  v ie$  o f  the

record  or  reLevant  law.  Hockaday v .  D .C.  Depgr tnent  o f
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3plojm-en!_99-rvigSg. 443 A.2d 8, 12 (D. C. 1982) ;  Th_oEltB v.

D i s t r i c t  o f  C o l u m b i a  D e p a r t n e n t  o f  L a b o r r  4 0 9  A . 2 d  1 6 t l '  1 6 9

( D . C .  1 9 7 9 )  i  I B 8 0  C o l u m b i a  R o a d ,  N . W . ,  T e n a n t s r  A s s o c i a t i o n  v .

D i s t r i c t  o f  C o l u t n b i a  R e n t a l  A c c o m o d a t i o n s  C o m n r n ,  4 0 0  A . 2 d  3 3 3 ,

3 3 7  ( D . C .  1 9 7 9 ) .  A  c o u r t  m u s t  a l s o  b e  a w a r e  o f  t h e  f a c t s  a n d

c i r c u D s t a n c e s  s u r r o u n d i n g  a n  a g e n c y r s  c o n s t r u c t i o q  o f  s u c h  a

s t a t u t e .  A n  i n t e r p r e t a t i o n  n e v e r  p u b l i c l y  e x p r e s s e d  o r

ac tua) . l y  appt ied  or  en forced nay  we l l  no t  be  accorded the  same

weigh t  as  one cons is ten t ly  and exp l i c i t l y  Pub l ic ized  and

enforced by  the  agency  s ince  the  incept ion  o f  the  s ta tu te .

In  reso lv lng  a  d ispute  be tween a  pr iva te  par ty  and

an admin is t ra t i ve  agency  over  the  mean ing  o f  an  admin is te red

s ta tu te ,  there fore ,  a  cour t  must .  know i f  the  agency  has

j n t e r p r e t e d  t h e  s t a t u t e  i n  a  p a r t i c u l a r  w a y  i n  t h e  p a s t  a n d ,  i f

e o r  t h e  f a c t u a l  b a c k g r o u n d  s u r r o u n d i n g  t h e  i m p l e m e n t a t i o n  o f

tha t  in te rpre ta t ion .  The mater ia ls  p rov lded by  the  par t ie6  in

t h i s  c a s e  f a i l  t o  s u f f i c i e n t l y  d e l i n e a t e  t h e  e x i s t e n c e  ( o r

non-ex isbence)  o r  background o f  the  c l .a imed long-s tand ing

a d m i n i . s t r a t i v e  i n t e r p r e t a t i o n .  I n s t e a d ,  t h e y  p r e s e n t  g e n u i n e

i s s u e s  o f  m a t e r i a l  f a c t  o n  t h i . s  p o i n t '

T h e  o n l y  i n d i c a t i o n  o f  a  l o n g - s t a n d i n g  a d m i n i s t r a L i v e

i n t e r p r e t a t i o n  p r e s e n t e d  b y  t h e  D i s h r i c t  i s  a n  a f f i d a v i t  b y

Edward  M.  l . lany ,  Manager  o f  the  Tax  Aud i t  and L iab i l i t y  D iv is ion

of  the  C i ty rs  Depar tment  o f  F inance and Revenue.  l , l r .  Many

s t a b e s  t h a t '  " s i n c e  t h e  e n a c t n e n t n  o f  t h e  p r o v i s i o n  o n  O c t o b e r

3 L '  L 9 6 9 ,  c o u r t  r e p o r t i n g  s e r v i c e s  h a v e  b e e n  ' t a x e d n  a s  " p u b l i c

s tenograph ic  serv ices . "  However '  when asked a t  o raL  argunent

the  ex ten t  and scope o f  such taxa t ionr  counse l  fo r  respondent

was equ ivoca l .  He conceded tha t  en forcenent  takes  the  fo rm o f

aud i ts  and,  as  such,  i s  somewhat  spot ty .  Upon th is  record ,

then,  i t  i s  fa r  f rom c lear  uhether  l t l r .  Manyt  s  s ta tenent

re f lec ts  a  long-s tand ing  unspok€D or r  a t  leas t ,  unac ted  upon
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i n t e n t l o n  t o  ! a x ,  o r  a  c o n B l s t e n t  p a t t e r n  o f  a c r o s s - t h e - E o a r d

c o l l e c t i o n  a n d  e n f o r c e m e n t . 4  T h e  m a t e r i a l s  o n  f l L e r  t h e n ,

s inp ly  do  no t  show tha t  e i ther  nov ing  par ty  i s  en t i t led  to

j u d g m e n t  a s  a  m a t t e r  o f  f a w .  S u p e r .  C t .  C i v .  R .  5 6  ( c ) l

I{al lace, s!pl_1r sl ip op. at 20.

Moreover .  pe t i t ioner  has  ra ised genu ine  issues  o f

mater ia l .  fac t  on  th is  po in t .  , l ' n  essent ia l  p ren i ,se  to  i t s

pos i t ion  is  the  c la im t ,ha t  i !  hag  never  rece . ived  no t ice  nor  had

any reason to  be  aware  o f  the  D is t r i c t  t  s  c l .a i rned

in te rpre ta t ion .  Anong the  exh ib i ts  wh j .ch  Acme a t tached to  i tg

mot ion  fo r  sunrnary  judgment  i s  an  op in ion  le t te r  p rov ided to  i t

b y  a n  a c c o u n t i n g  f i r n  i n  1 9 7 3 .  T h i s  l e t t e r  i n d i c a t e s  t h a t  t h e

f i r m  f a i l e d  t o  d i s c e r n  a n y  t a x a t i o n  o f  s a l e s  o f  t r a n s c r i p t s  b y

cour t  repor te ra  to  in te res t .ed  par t . ies  under  the  subsec t . ion  in

q u e s t i o n .  A c m e  a l s o  a t t a c h e d  a a  a n  e x h i b l L  a  D l B t r i c t  o f

Co lunb ia  Cour ts  Memorandum to  nAI l  Cour t  Repor te rsn  f ron  Arno l -d  M.

M a l e c h ,  E x e c u t i v e  O f f i c e r  o f  t h e  D i s t r i c t  o f  C o l . u m b i a  C o u r t s ,

da ted  Novenber  8 ,  1972.  Th is  Memorandum s ta tes  tha t  a  sa l -es

t a x  " w i l ]  n o t  b e  c o l l e c t e d n  b y  t h e  r e p o r t e r  o n  o r d e r s  o f

t ranscr ip ts  by  the  governnent  o r  a  par ty  where  an  a t to rney

o r d e r s  t h e  t r a n s c r i p t  o n  b e h a l f  o f  h i s  c l i e n t  b u t  w i l I  b e

co l , lec ted  f rom non-par ! . ies .  These na ter iaJ .s  a re  su f f i c ien t  t .o

ra ise  reasonab le  ques t ions  as  to  whether  Lhe D is t r i c t  has

v i e w e d  " p u b l i c  s t e n o g r a p h i c  s e r v i c e s n  a s  i n c l u d i n g  c o u r t

repor t ing  serv ices  in  the  pas t  and,  i f  sor  whether  such an

in te rpre ta t ion  has  ever  been ac ted  on ,  e i ther  th rough s ta tenent

o r  e n f o r c e n e n t .  T h i s  b e i n g  t h e  c a s e ,  g e n u i n e  i s s u e s  o f

m a t e r i a l  f a c t  e x i s t  i n  t h i s  s u i t ,  S u p e r .  C t .  C i v .  R .  5 6  ( c ) - l

McCoyr  8upra ,  470 A.2d  a t  1259t  Frank l in  Inves tment  Co.  v .

H u f f n a n ,  3 9 3  A . 2 d  1 1 9 ,  I 2 I - 2 2  ( D . C .  I 9 7 8 )  I  f n t e r n a t i o n a l

U n d e r w r i t e r s ,  f n c .  v .  B o v l e ,  3 6 5  A . 2 d  7 7 9 ,  7 8 2 - 8 4  ( D . C .  1 9 7 6 ) .

4 .  Fur ther  doubt  1s  cas t  upon the  mean ing  o f  the  Many
af f idav i t ,  by  the  fac t  tha t  taxes  cou ld  no t  have been co lLec ted
on cour t  repor t ing  serv ices ,  as  puh l i c  s tenograph ic  serv icesrn g i n c e i  O c t o b e r  3 1 , 1 9 5 9 .  T h i s  p r o v i s i o n  d i d  n o t  b e c o m e
ef fec t l ve  un t i l .  the  f l rs t  day  o f  the  f i ra t ,  month  beg inn ing  on
or  a f te r  the  30 th  day  a f te r  the  enac tmenb date  o f  October  3 ] ,
1 9 6 9 .  N o t e s  u n d e r  D . C .  C o d e  S e c s .  { 7 - 2 6 0 1  a n d  t l 7 - 2 7 0 I  ( 1 9 7 3
Edi t ion)  .  AcUua l  taxa t lon ,  there fore ,  cou ld  no t  have begun
u n t i l December  I , 1 9 6 9  a t

-6 -
t h e  e a r l i e s t .
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! ' rom the  p lead ings  and o ther  na ter iaJ .B  on  f i le ,  then,

i t  l s  f a r  f r o m ' c l e a r  n h a t  t h e  t r u t h  i s . "  9 e e  H c C o v .  g u p r a  4 7 0

A.2d a t  ]258-59.  The ex ic tence or  non-ex ie tence o f  fac ts

cruc ia l  to  a  de tenn lna t ion  o f  t ,he  lega l  i ssuea presented  hae

noe been made aFparent .  l {o reover ,  there  are  genu ine  iseuee

ofmater la l  fac t ,  1n  d lapute  be tween these par t ies .  Absent  a

reso lu t lon  o f  these fac tua l  ques t ionoT the  Cour t  cannot .

de termine wh lch  par ty rs  c la Im ent l t les  i t  to  judgneng i .n  i t s

favor  under  the  app l lcab le  law.  To  gran t  the  ex t rene renedy o f

sunmary  judgnent  to  e l ther  s lde  ln  th is  case,  there fore l  wou ld

b e  i m p r o p e r . -

IV-  Order

WHEREFORE,  fo r  the  reaaonB se t fo rch  above,  i t  i s l  by

the court '  **  / fuaay of November, 1984r

ORDEREDI  Iha t :

(1 )  Pet i t ioner rs  Mot ion  fo r  Sunmary  Judgment  be ,  and

the  same ie  hereby ,  den ied l

(2 ,  Respondent rs  l , lo t ion  fo r  Summary  Judgnent  be ,  and

the  sane is  hereby ,  den ied l

( 3 )  T h i s  c a u e e  s h a l l  b e  s e t  f o r  a  f u l l  t r i a l  o n  t h e

mer i ts  in  accordance w i th  the  s tandard  procedurea o f  the  Tax

D i v i s i o n  o f  t h i s  C o u r t .

Cop ies  to :

Wi l l iam Nef f .  Esqu i re
Rlchard  c .  Amato '  Esqu i . re

f f i  the  par t ies r  uneuccess fu l  e f fo r ts  to
se t t le  th is  case,  even a f te r  the  ora l  a rgument8  o f  Septenber
24,  1984,  tha t  the  caae is  u l t ina te ly  des t ined fo r  appe l lace
review. Because of the inpact the decision in thie caae tnay
have upon the  ex t .ens lve  cour t  repor t ing  bus lnegs  in  our
nab ionr  s  cap l to l ,  the  record  a t  t r la l  ehou ld  be  fu l l y
deve loped.  Th is  w i l l  p rov lde  the  appe l la te  cour t  w i th  an
adequate  and comple te  record  fo r  rev iew.
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ACTIE REPORTING COIIPAIiIY,

Pet l t loner ,

Y .

DISTRIST OF COLSHBIA,

(..F|LED:4
Tar Dock€t No. 3326-83

Reatrrondcnt.

ORDER

f .

llblg nattor cans bofore tbe Court for trlEl on ltarcb 2

1985. Potltloner Acoe Raportlag Coopany appeala fron a

dcflclency aasasEnont agalnat lt for aaloa and uae taros

baood upoa Lto grooo recelptE for 6rcrfornlng court regnrtlng

scrvlces rltbln tbo Dletrict of Colunbls. ?bo taleo ln

controvcray total 0{7e{511.60 for tbo porloC froa Decoabor 1,

19790 tbrough l{ovoobsr 30, 1982. Sbls Court bao Jurtgdlctl

to bcar tbts aplnal punuaat to 5SU-1201 end {?-3503 (1981

Gd. l .

glnn conslderatloo of tbo orgunoots oC counaol and tbo

cntlrc rocord borolnr tbo Court no[oo tbo golloutogr

l. lba potltlonore Acpo BoSnrttng Conpany ('Aclrer) e I

a traryland corlnrotloa oagogod ln tbo buelnoes of provldlng

court rcportlog oorvtooo la t{eryland and tbo Dlctrlct ot

@luablo.

2. fo a notlco o8 aooosonont datod iluly lr 1983r tbe

Dlltrlct og Colunbta aooosrod aaloo aad uao tal do81

h tbc amuat oE 947 1456160 agotoot gntltloaoa coyortng tbo

porloO DeceEbos Lt L9790 tbrougb trovonbor 30, 1982. All

llr762,t3 of uile 00?145{.50 omuot ld b dlolncc.

3. ShoEe ta:r doSlcloncloE lrsro agsortod on tbo grouad

tbat roaolgEo rocoteod by potltloaor lor ltE court

eorvlcor aro aubJoct to Dlotrlct, of @losble esleE ead sso



l. Acne pald tbe

unbla ln the July lr

terr Acne t lnely f l led

f tho aaseasnent and a
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taxea aagcgaed by tho Dlar.r lct  of

1983r not lce of aseeegoeDt. lboro-

a Petlt lon seeklng a cancollat lon

refund of the anounts paid, r l tb tn-

re8t .

5. t{ben petltloner flrgt began bugl,ness oporatLons ln

bc Dlatrlct of Colunblar lt requeBted tar advlcc fron 1t8

ountlng flrn on tbe appllcablllty of, Dletrlct of Colunbla

alea and u8o tarea to lts court relnrtlng aorvlcoa. llho

ntlng flrn advlged gmtltloner by lotter tbat tbo ger-

lceg lnvolvod ln recordlng teatlrcny and prlntlng lt for

toners rorc not Bubjoct to Dlatrlct of Colunbla salea tar

tbat addltlonal aaLca of coptos of reeultlng docunants to
'lnterogted partyt to tbo procooding bolng rocordscl sqro

subjcct to salog tar.

6. Subaoquently, petlttoncr rocclvod fron lts accouat-

firn a copy of a DomraDdua datcd Novonbcr 8r 19?2r to

court scportcrs otrployGd by tbo D.C. courta fron Araold

. Halccbr tbc Erccutlvo Of,flcor of tbe Dlstrlct of Colunbta

rta. Thls mmrandulq provldod guldancc conceralog tbo

lllty of tho Dlgtrlct of Colunbla salss tar to tbo

of transcrlpto reportoro propareci. Tbo nceorandrn

udcd tbrt tbc Dletrlct of Colunbla salos tar dld aot

to rater of tratrscrlptr by court rotrnrtoro crcopt rbcn

transcrlpt lc purcbaood fron a court rotrnrtor by o aon-

y to tbc Arocoedlng bclag rccordode EUcb aa a ocrapapor

rtot.

7. ln llgbt ol lts accountlng tlrafo oplnloa and tblr

randua troe [r. Halocbr potltloncr dotoralnod tbae, tho

rlct of Colq$lats ealog aod uEo toreo d1d Bot oEply to

rccrlpto lt oarnod froa ltr court rognrtiag aorvlooo.

0. Pstltlooer le or bas boon tbc otflo!,al coure

tbc Clvtl Asrooonttco Board, tbo EaEtonal 8.abos Belat,toas

?

l.

' .
j"

f
k
4

'l

',l

ll

t
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Bocrdr tbo Socurltlea and Ercbange Connlselonr tha Dopart

of Dofenaer tbo Departnont of Laborr tbo U.S. Eousc of Ro

gentatlvesr the U.S. Senate, tbe O.S. Clalns Court and tbc

O.S. l lar Court. fn addltlone petlt loner frequently la bl

to provldo court reportlng servlceg ln otber l l t lgatlon

acttlngr lucb as pratrlal deposltlong. Ercept rben petl-

tloncrrs alrvtcog lnvolve the roportlng of protrlal de1rcel-

ttonsr all of lte court reportlng oorvlces aro porforDod

Ixrrouant to contracta rltb tbe fedoral goyerntr€nt.

9. Tbc servlcoa provlded by potlt lonorro court ropo

lncludc attendancc at and tbe recordlng and transcrlptlon o

logal proccodlnga aucb ao Judlclal trlalal protrlal delnal-

Elonge and hoarlnga beforo adnlnlstratlve agencloo. gach

court rolnrtor Ia reeponelblo for produclng an cccurato and

lull rocordtng of tho logal, procoodlng bo or obo attonde so

tbat tbo trl"buoal and partlos to tbo procoodtag aro prot

by r coaglctr rocord.

Acttog a8 an offlccr of tbo court or adolnlstratlvc

trt^buaal, thoy adnlaletor oatba la ordor to auoar ln rlt-

DesBGso Purtborr tbcy onaur@ that an accurato rocord of

legal proceodlngo la obtalnod, Durlng tbo courso of, tbo

procoodtogse potltlonorrs court rolnrtoro lroy bo rogulrod

to road trnrtlono of tbs trlnecrlpt bacl to tbo trl"bunal at

tbo roquort of tbo Judge or oas of tbo gnrtloo to thc pro-

coodlog. Potltlonor ls aloo cbargod rltb roognnetblllty

all crblbltl constltutlng part of thc rocord and arc rcqulrd.il

to tratlSy to tbe occurocy of thc rocord. 
I

10. lfbo f,laal product of potltlonorto coutt rolnrtlnt,

oorvlcoo 1o a vorbattn t,ronscrlpt of tbc proccedtag ptttlo{or

uac blrod to rognrt. All ol tlo traaocrlpta of logrl proootid-

logo prognrod by lntltloaot lro turnlgbo4 to oltbor tbo cou{t
I

os goeoranlaot agoas? boldlng tbo groocodlngr os postlos to I
tlc proocedln3.

I



rtatn anounr "; :;rrblo peroonot lro""r., ," 
I

ugcd by potltloner to produce transcrlpta of tbs nrocecdtnSef

It reporte. Tbls tanglble personal property lncludoa such 
I

ttcns as paperl blndlnge and cc?ara. Tbe cost of tbls tan- 
|

glblc poreonal property constltutee legs cban four por"ont o[

thc a.muat petltloner cbargea lte cuetonera for court reporer-

lng acrvlccg. l|o acparato cbargc la nade to cuatonere for 
I

tbc coot of tbosc tratcrlala. 
I

12. Hr. Eduard [. Hany, Hanagor of tbo Tal Audlt and 
I

Llrblllty Dtvlalon of tbo Dlstrlct of Colunbla DopartEcnt ofl

tlaancc and Rcvcnuc (rDopartnentr), teetlfled tbat tbe Ocparh,-

mnt baa alraya talen tho posltlon tbat tbo torn rpubllc

atcaograpblc sorvlccgr lncludcs court rcportlng oorvlcco, bu!

dld aot o1ncltlcally rcfor eo any rrl.tton or oral lntorp

tlou by tbo Doprttnont rbtcb lncludod court rclnrtcn rl

lbc tcrn'publlo otonograpblo Eorylco!.'

13. Ia EovoSosr 1969, tbo Doparttront ront a notlcc

all rcglltrrod trlot ead uoc tar tarpaycrs concornlng tbr

1969 ancndnntr to tbo lslos and uao tar provlalonrr ln-

cludlag tbc Arovllloa l$nolng salos and uso toras on publ

atoaograpblc sorvlcoE. Ablc aotlco dld not deflnc thc torn

lpubllc oteaograpblc sorvlcoo.s

la. .|8b. Iropartnont proonrlgatod a rlgulotloo to detlnc

tbo ton'publto rtcaograpblc crrylcos.' Tblg rogulatloa

r&grly lndlcatcr tbat 'tbc tora publlc stonograpblo lerv

lnclqdor tyl lag tatylcag.t D.C. Iuo. logo. t1t. 9t 8{58.3.

15. I! 1981, tb. Dopartmnt lnltlatad salol aod uro

udttr of hr ttna. Durlng tbo courso of tbooc ludlte e

Drlnrtnnt obcervod tbEt lau tlrs roro aot bolag cbrrgcd

salcr tat oo uouats pald for court roEortlng ocrvlcor.

llbrrcloror tDc DoEIErt,Eort oqdltcd oovoral ooa6nnloa oogagcd

ta tbo bqrloor ol provtdlog oourt rolrcrtlog corvlocs.

. . q
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16. Pctlt lonor f lrot learnod tbat tbe Departaont lnts

pratod tbo tern'publlc stonograpbtc sorvlces' to lncludo

court roport lng aervlcee durlng tbe Departnentrs ealee and

uao tar audlt of petlt loner in 1982.

17. Dletr lct of Colunbla Court Roportcr Rule l7e

nas forually pronulgatod and bocame offectlvo on Harcb 22r

1973, provldee that salca of trangcrlpte by court r€portcr!

are not Bubject to Dletrlct of Colunbla salea tar exccpt

a tranacript le eold to a non-party to tbe procoedlng bclng

rccordode aucb aa a n@wapaper roportor.

18. Tbe Dopartnont baa nevor conductod a salcs tar

audlt of a court ra!,ortar enployod by a DlEtrlct of Colunb

court.

I I .

co!:cl..uglor!8 0F unt

Potttlonor.s prlnolpnl arguaont la tbat ltc cosrt ro-

portlng sorvlccs cannot bo eguotod wltb 'publlc otonograpbl

sGrylcor' rltbla tbo noanlng of oltbor tbo Dlotrlct ol

Colu&la Grosr Salos 8or Actr D.C. Codo 567-2001 g! C,!9.
(1981 od.l r or tbo Dlotrlct of Coluobla Congrcnsotlng-t1so

D.C. Coda 847-2201 at !.qg. (f 90f od.) e and bonco tbooe aor-

vlcoc arl not ta:rabl,o. D,C. Codo S€7-2001(a) ( l l  ( i t ,  (1981

cd.) laoludoa rltbln tbc deftaltlon of frstall ealo' ond

rrqlc lt rotallrr

tbo oolo . . . of any tanglblo gnrconol Bro6orty
oorvlco undor tbo toros o{ Ehio cbaptor . . .
tbo purSnco of, Ebo tas !,ngocerl btrn thlo chaptore
tboso torEo oball lncluclo but not bo lbleod to
. . ltlbo oolo of, or cbargoo 8or . . . publlc
rtonograpblc sorvlcos [ . t

Eaolnadcat rrguoo tbat olaco tbo ralo oE publlo

sorvlcos lc ognol8leall3' ta:iod by tb Actr 6ntttloaorrg

contoatlo! tbat lto court rotrnrtlog oorvbloo aro eEoEEt t

aalcc and usc tatotloo Durousot to D.C. Codo ggrfT-3001
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n l  (2)  (B)  and a7-220I(a)  (2)  (B)  (198I  sd. )  as 'peraonr l  aor-

caa transactlon' not tared by tbe Act nust fall. tbo plaln

lng of the statutory phraee 'publlc etenograpblc servlcea

udeg court report lng aervices. Tbe Court doea not f lnd

.C.  Codc SS{7-2001(n)  ( I )  (E)  and {7-2201(a}  (1)  (c)  (1981 od.)

cl,car or broad ln neanlng as reepondent rould bave thene

tbcrefore concludee petltlonerrB court reportlng sct-

lcca rore lnprop,erly tarcd.

Reap,ondent clafung that tbe Dspartnent bas aluoya lntor-

tbo tern 'publlc atenograpblc gorvlcee' as lncludtng

rclnrtlng eorvlcoo. Slgniflcantlyl bouovore the tostl-

by Er. Edward tr*y, of tbo Dcpartnent, dld noe ocgabllob

tbo Dcportnont bad nqdo any lnterprotatlon oE tbls

lgton. :lbc Court concludoe tbat ln factr tho yaBt welgbt

f tbo ovldoaco rolatod to tbo factual baclrground ourroundlng

Do;nrtaatfr lntctprotstlon of tbc tsro 'publlo ltono-

rapblc rorgicos' ootabllsboa tbat tbc Dopartnent aoy.r bad

ucb aa latarprotatlone or 1f, 1t dld, tt dld not nate ltg

lon publlcly hnowa.

tn trovorSor 1959e tbs Dopartcent lasued a &tlco to &.ll

and ttto 'llarpayorc orplalnlng tbe noE oalos and uso tar

lolonoe lacludlag tbe provlalona concornlag publlc ltono-

apblc sorelcca. fbo Court €lnds thlg clopartmatal sta

1d not dctlno tbo tora 'publlc otonograpblc eorvlcoa' at

1r ancb losr lnfora tlspayors tbat tbc tora rro lntooded to

oourt rotrnrtlng lorylcor. Subooqucntly ln 1970 tbo

pronrlgatod a loraol rogulatlon to dotlnr tbo tcra

tc ctoaographlc 8oEylcos.' Iba DaSnrtnottra rogulatloar

rr lllply dotlnod tbo ton to lncludo 
''Cyplag 

rorvloor.

.C. Elu!. Bogt. t l t .  gr 9{68.3.

- * - {
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In Novornber, L972. Hr. l falech, the Erccut, lvo Off lcor o

tbc Dlstr lct of Colunbla courtgr lseued a trenorandun tbat

provlded guldance to al l  Suporlor Court and Court, of Appeo

court reporteru conc€rnlng tbe appllcabll l ty of the Dlstr l

of CoLunbla salcg tar to tbo ealos of transcrlpta tboy pro-

pared. Tbo nooorandun lnetructo court roporters to contact

tlr. Jamea Andyr ubo uas onployed by tbo Dopartioont at that

tlaor for turtbor lnfortratlon concornlng tbo colloctlon and

renittancc of salog tas. Sron thle lnetructlon potltlonor

drawg the concluslon tbat tbo Dopartnont sorkod wlth Hr.

f,alecb. lfhtlc tbla bag not been confl,rned, tbo Court can

concludc tbate at tbo vory leaotr tbo Dopartnont uust bavo

had aonc lnput lnto tbo necoranduE. tfbat docunont concl

tbat aaleg of tronscrlpto by a court, roportor to a Earty to

tbc prococdlng belng relnrtod aro not eubJoct to oalos taa.

Stollarlyr @urt ltoportor Rulo l7r vblcb odopto tbo poolt

flrst aot lorth ln tbo 1972 neoorandum, nust bovo lnvolyod

coarultatlon botuccn tbo Dopartaent and tbe rolovEnt oftl-

clalc of tbr Dlrtrlct of Colucbla couEts. Tbuol lf tho

Dlatrlct of @luubla dld la foct lntorprot tbo torrq rpubllc

atoaogropblc aorvlces' ag lncludlng court roportlng ocrvl

tboo lEe f,alluro to obJoct to lir. xiaLocliro conciuslon couid

ooly load to tbc bcllcf by potltloner and the Dlotrlct @u

a8 rrll tbat rootrnadont agrcod rltb tbrt concltrolon. Thts

bcltcl bcconoa all tbo sro roagonablo tn llgbt of tbc fact

tlat rcrpondont bac acvor before attauptod to collect caloa

y At oral rrgunont ond oe Srlal roclnndent, argucd tbat
trceorondullto conclustoa n!,gbt bo oxplalnod on G,bc baalo of I
solo oort og Ago$c]r rolot,l,onoblp botgcon D.C. court co;nrtoCr
and-ele D.C.-goyorrmc6t, th.une 8ollortnq tbto roocoolngr I
lntltlooor a!,gbt atlll bo crabJoce to oolea aaC uoo tox-unleda
a- stallas qgc€c? colotj,oa:b1y.r-o:ltraEo betrlor! frogle{oner acd
t&o Sodoral govornnoot. XD ltrgbe of tbo CourEto f,ollorlng
cooolqstonr fa Soqor of Sntlt!,oaosr tbo Court nood oot ed:
drolc thaC osguliaat.

I
l i
t

l i
ll



Contrary to reepondenEta poelt lonT tbo evldence oatab-

Ilabea that the oepartnent dld not bavo a strong conalgtcnt

adnlnlgtratlve practlce or lnterpretatlonl lf anyl to tho

cffect tbat court reporElng eervlcee ahould bo conctdored

tarable publlc atenographlc servtcoe. Etron lf tbo Depa

yaa conaldored to bave sucb an adnlnlstrotlve practlco ot

lnterprotatlone undor tbe factg of tbls casor lt rould bs

cntltlcd to llttlo or no deference by tble Court.

8 ' -

tarea fron Superlor Court or Court

for ealos of transcrlPts to part lee

corded.

It ls truc that ae a general rulor courts

to an agcacyro lnterpretat,lon of the stotute lt

\

of Appeals court roporto

to tho proceodlnga r€-

ors dofer

adnlnlstora

16 (1965). Bouovote

ultlnEte roelnnelbtll

tbo courtoe

t lotor Vohlclea t lanufacturero v. Ruckelr:baun, 7L9 P.2d 1159,

1165 (D.C.  Cl r .  1983)  r

Publlc Sarvlco Connfi:olon. 378 A.zd 10851 1089 (D.C. L977, t

quotlng Odall v. fallnanr 380 [r.8. 1r

ls equally roll-ostabllebod tbat tbo

for lntorprctlng a ctatuts rosts rltb

3039 Dlntr lct o

glA&glomtlEslonr 391 A.2d 785, 787 (D.C. 1978) r 8^od tbat

deternlatng tbo propor doforoncs to bo accordod ao adnlnlo-

tratlvo lntorprotatlon, Yarlous factoro obould bo

farr

Canpalqn conlttee t 454 9.8. 27 t 37 (1981). tho Sastoro to

bc conrldored sEno oranrlnod ln dotall ln Sqlrollor-of t'h?

Ttonsurv v. Sohn C. Iouln Co- r 606 A.2d f 005 (s&1, lg79), o

ctEo rblob to vlrtually laOlgttngulobablo froa tbo prooont

cootroyoaay. Ia .Tolrn C, I'ouln tbo leouo proooatod Boo

ubotbr tbe tortr 'prtco' oo uood 1o tDs lSarylond aaloo Cat

provlotoaE locludo€ eortaln dollvory cbargoo. tho only

ovldoaos ouglrostleg eb Coqrtrollorro lotorgre€oEton sso
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ral tastltrony by an enployee of the Ret,all Strles Tar Dlvl-

lon tbat that, vae tbe ray tbe tern had alvayo boon l,nter-

roted.  {04 A.2d at  10{9.  S lgnl f lcant lyr  ' tho Conptro l . ler

nevor pronulgat,ed any fornal regulatlon nor publlclzed

ls lntcrprotatlon ln any way.'  $!. Horeovorl tboro bacl

r beon an audlt prlor to tbo audlte beforo tbs court thet

rcsultod ln a deflclency asseaaaent basod on tbo Conp-

rol ler f  a lntorprotatlon.

olre lague presontod to tbo court wao tbo

erooco to bo accordod to the Conpt,rollorrg

dogroo of

lntorprot,otloD

U.8. Supronof, thc torn 'prlce.r Rolylng on longstandlng

rt procodentsl tho court etated that, varlous factora trust

consldorod to detorrolne tbe propot doforenco to bo

rciccl to th,o Conptrollcr ro adolnlctrat,lve iat,orproto';1on

r Practlco.

Accordlng to tbo court, ono factor to bo oonoldorod le

tborougbnosor broadth, and valldlty of tbo congldoratlont

fybg tbc agoncy lntorprotatlon. tbo court olplalncdr

Tho cotbod by ublcb tbo ogonc]r cctebU.o&od lta
lntorprotatlon or procttcc roflocga varylng dogrooc
of otudy a$d ovaluotLon of tbo parttculsrlsed
problcn. Cortoln netbotlo lncllcato locr: gborougb-
no66 and broadtb tban otboro. lbrlcr trf; an 6rlah-
lotroti,vo !.nt,orprototlon bao not Esoul.Eoql f,ron a
con:csted cdveroary proceedJ.n6 . o . or fron a
pg::gg$od odni,nl,otra8lve dcsl.clona rolor rcgu-
rEr-odi:6i-ooBargncntal atorcecner 1r, 1o cnrlEled
to rolo8lvoly ltttlo rolgbt . . . Slallarly, 1g
tbc odnlnlotrotlvo proctlco bao not been publlcly
ootebllobodr lt le not ontltlod to cubetaqtlal
raoigbt.

. ot 1056 (onrpboolo ln orlglnal,l (cltatloao onlttodl.

An addltloaal 'olgnlftcaat' f,actor congldorod by tbe

rt rat tDo conclotoncy and longtb of tbo adolntotratlvo

nt.rpr.trtloo or practlco. Tho court olplolaodr

L!,ho on aff,lrnoti,vo act, a fai,luro eo ooe, can
croato tnconoloec&cy. (ihen an ogoaey f,o1lo 9o
lnglcccntr or oaf;oEco a seotnto gn ccoocdoeoo sltb
lte oun latorpro8oElone lt 1o ootleg !,neona[o-
trotl,y. Itc 8a11qso to onforco 4lslolsbos tbo

- - ' 1 :

,.1

j
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lnpact of the adrainlstratlvo lnt,erprotatlon.
Accordlnglyl tbat lntorpretatlon ls ontlt led to
rolatlvely l l t t le Yalght.

&,. (cltat lons orulttcd).

Applylng tbese factora to tho facte befors l tr tbe cou

concluded tbat tbe Conptrollorra lnEerprotatloo and adnl

tratlve practlco wltb roapcct to tbo torn 'prlcef rors

rentltJ.ed to l ltt lor lf anyl wolgbt. ' I9.

tTlho record abova tbot the only ovldonco to
eetablleb tbo Conpt,rollor ro aclalnlst,ratlvo
lnt,erprot,at,lon ond Broctlco conolotod of tbo
gtatenent of tbo 2tsolstang Dtroctor of t,bo Roeall
SaloE far Dlvlolon . . o o !ot, tbs rocord gborc
that olnco ebo Act bocano ef;foct,lve ln 1967r no
adnlnlotra€lvo Coc!,olone rulor rcgulot!,oor oE
stotetrent regardlng tho taxabi.llty of dollvory
cbargea . . . bao boon pronulgatod. It furtber
shovs that tbo Coootrollor . . . Sollod to onfo
lltol lnt,crprotatlon Sron 1967 unttl tbo lnstant
cudl tc ln 1973.

r3.
Por tbo aono rGaoono cltod by tbo John C. LoulA ooottr

tblr @urt rauet glve llttls ot no doforonco to tbo Dognrt-

uotrr adolnlstratlyo lntorprotatlon of Cbo tocn rgnbllo

stonographtc sorvlcos.r Plrste tbo ovldonco osgabltoboo Sbel

llttlc or Do tborougbneoa or broacltb aecoqtsnlod ebo Doess!-l

sootrs conaldorat,lon of ltg lnterprotot,lon. Lllo ebo oltuoj

tloa la Jilbn Q. r"arul.ne tbo ooly ovleloaco og tho Oe;oortacnttef
I

adnlnlstratlvo lntorprotatlon 1o tbo tootlnony oC o Oo"oto- 
|

rnant offLclal that such an lntorprototloa oalato. Stnco tbclaeat offlclal tbqt sucb aD btorprototloa oalato. 8loco tbcl

ralos and uoo tar plovlotons concorntog prrbllc otonograpbt 
I

"l
eorvlcea bocam o8foctlvo ln 1969, ao adalolsErotlvo doctololnr

rulqe regul,atlon, or dognrtnontsl atqeoeeoB doallng dofial- |

tlvoly nttb tbo toratlon og coust roportlog oorvlcoo bas b*h
I

procnlgatod by tbo Do6nrtmnt. Ibo rogulatlon or otaeerut 
I

thae bae booo lesueO bag Sattod to ognolfy tbo Fealog of 
Itpobllc otooograpboror' thra l,oavlog tbo otatuto cbroudlotl j

vagtron@aao Eoc5nodootro lnoltloo olqrly hss aot, bcstr nuOft{fy

ootsibllobsdl. 
I

I

,]

i.i
.?"
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Furtborr r€Bpondentts clalnod lnterpretaLlon obows no

conalstency. Tbe 1972 mooorandun and Court Report,er Rule t7

tbc only publlcly ayar,lable autborltlea concornlng tbe e

tar treatnent of court roportlng aervlcoa, aro lnconatstent

rltb the adnlnlstratlvo lnterpretatlon respondont now assor

fn addltlone rcopondsnt bas falled to enforce lte lnterpro

tlon untll tbo lnstant audlt ln 1982. Plnallyl tbo Dopart-

mntro lntorprotatlon hae nover becn snforced agalnot court

relnrtoro enployod by tbo Dletrlct of Colunbls courts.

EouGtrorr oyGn ulthout Btrong or conal,atont adatnlstra-

tlve lnierpretatton froa reapondent to guldo tbo Court ln

reeolvlng rbotbsr potltlonsr caB proporly tele<lr tbo Court

flndg statutory and conoon lau oupport for olorytlng 1ntl-

ttoncrrl oourt soportlng acrvlcoe frotr ealos and uco tara-

tlon.

B. Salaa and Uno tnr Exenptlon for Sorvico Srnnanctlonn

Dlatrlct of Colunbla aalcs and uso taaos opply to roto

salor of crrtaln tangtblo perooaal proporty and cortaln

onuneratod sorvlcoa. D.C. Codo gS{7-2002 aod 47-2202 (1981

ed.l. Ualoro apoclflcally cnunoratod by statutor "profoo-

etonal' lad r;rorloaalr eervleo trangactlons lnvolvlng oaloc

of tanglblc ponooal prolnrty as lnconroguootlal olcoonts

rblcb !o loparato cbrrgoa are nade aro sE oclf!,cally ororyt

lroa tboso oalos ond uoo toro!. D.C. Codo 5967-2001(nl (2t

rld {7-2201(a: (2, (Bt (1981 od.t.

Acarl court roportlng oorvlcog ootlsfy oll ol tbo

rogulroconte for er@'ap€ servlco troasastloog uodor tbo Dlo-

trtct of @lu&lara oaloo and Eso tr.a lam. .8ucb gorvtc@g

(f) rto poraooai or proSooolooal oorvtces, Q, lnvolvo Ebo

aalo of tacolsoqu@nt,lal apunt.o of tanglblo gnroonal

tor rAtcb ao aoElstato cbargo i,e oodol &DO (3, aro Bot

f nnllrr anrueerAtcd o.a a gs:&ablo Eorvlco.

.D".j-
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Although there ls no Dletr lct of Colunbla lar dlrcctly
q t

n polntrs' courtg and adnlnlstratlve bodloe 1n at least

tve dlfferent states havo dlrectly consldered tho lesue of

ther court report lng eervlcee conetltute profoealonal, or

raonal Ber91c6 transactlone. AII of tbeso autborlt loe aro

n agroencnt. Tbe sale of a court roportorra Bervlceo,

udlng tbe sale of tranecrlptar congtltutes t,be salc of

rsonal or professlonal servlces rat,bor tban tho eale of

tb le  personal  propor ty .  S, ,  @.e.1 Askeu v.  Bel l t  248

.  2d 501 (FIa.D.Ct .  1971)1 tsootb v .  Cl tv  of  U: :w Yor l ' . ,  268

p .  D lv .  5021  52  N .Y .8 .2d  135  (19 { { ) r  a f f t d  296  N .Y .  5730  68

.8.2d 8?0 (f9€8) r Rullng 82-185-l [Nor t lorlcol 8t. Tal Rcp.

CCE) '  9I {00-742 (January 1l '  1982); } loob. Adnla. Cods

20-224 [1 Wasirlngtonl St,. Taa Rop. (CCE) 91 60-5241

ln. Dec. 80-31-C lWeet Vlrglnlal 8t. 8 Loc. :Ia8oa (P-E) t

2Lrg2g.

fn accord ultb tboso caaoa ls Dlntrlct of, Colurbla v.

665 9.2d 615 (D.C. Clr .

9721 o rboro tbo laouo ltaa tbo torablllty of cooputcr loft-

EC. Softrraro saE trancforrod to tbe taxpoyor on propunchrd

. tho courE bold tba! Ualveroal patd for tbo tntorEa-

ntorocl on tho cErclo ratbor t,hs.o tbo n"etorlol, cougrrlolng

cards rblch trao o€ tnslgnlflcant yoluo.

Slallarlye 1n Eunan Eventr, fnc. v. Dlrltttct of Colupbla

Dockct Eo. 2602 (D.C. 8up. Ct.r Aprll 12, 19791, tb

rac tbo taroblllty of uaillng llsts provtdod to cua-

on oltbcr coa6utor tagno or labolo. trbo oourt b.ld

tbo loaso ol nalllng llrtr uaa a eorvlco Craooaotloar

.o.e tdootlfytag and furnloblng oaao6 snd Eddrosaot ot

hl aad lttoly tubssrl.bore aad cuoSosrs. t$. rt 9.

Eorsovorr Cbc
tsbo Dtctrlct

Locuo trao Mdrecoed
of @1ur51a Court
Eovorbor 8o L972.

tndlrootty &y Cblo Coute
of Ag,lnalr la Fr. Stlcobra

datcd

. l
)
. l
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Tbe EuE$n Evonts courtr llke tbe court ln Booth, adoptod t

Ncr lork @urt of Appeale I roasonlng ln Dgg & Bradstreet,

Inc.  v .  Ct tv  of  New York,  276 !1 . I .  193,  205,  1 l  N.E.2d 728,

731 (f937) and erplalned tbat rben tbe valuo of a tranaacti

ls lnforuatloa or lnouledgoe cugtonera aro paylng for tbo

lnfornatlonr not for tbe wrltten nedlun ln wblcb lt le tr

ferrcd.

Lllcrlge partlcs to court and governnontal proccodlnga

ln vhlch lrctttloner le tbe offlclal courg seportor aro lnto

ogtod ln tbo lnfornatlon ntorcd ln the tranocr{pto. Custo-

Dora ply potttlonor for tbe uork perforpod by potltlonorrg

court roportrrul and tbo roaterlal of uhlcb tbo tranocrlpt

co4nacd le of lnelgnlflcant valuo. A.s autborltlos la flve

rtatc! donrtratcl lntltl,onerra rccclpto 8or trcngcrlpto a

rocclpt! tor rllllful rclnrtlag -- a poroonal or professlooa

lcrvlcc.

Slgaltlcutlyr tbla ratlonalo uaa adopted by tbto Cou

la 1972r sbonr ln cooJuac€lon sitb tbo D.C. Cc';:t, of

lt trsucd Hr. gal,ocbfs a Eo@randuo oxplalalng tbat tbo

Dlctrlct ol @luebla aolos tar applloa only to tbc golo ot

treagcrlptr rold to;nroong otbar tban partleo to tbo pso-

ccodtago tor rblcb tbo court roportor 1o ongagod. Tbo nom

aadur dld not troat tbc salo of tranecrlpto propqrod by oou

sopostas! ra o ralo of tanglblo pcrlooal progorty oubJoot,

t!. Dlstrlat of Colucbla oalo! tqloo. ?buoe uadqr tbs Dtl-

tslat of @luEbla calss tar provtclons as tboy ortstod b

L9720 tb oaly pocolblo ratlooalo for tbo Eo@roaduots con-

clultoo! ls tlat tbo oolo of traa^ecrlpto lE o gorooaal or

protccrlooel gorylco t,csssectloa oscEpt frorl D.C. aaloe gar
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Furthcre the salo of tangtblc peraonal proporty tn

connectlon vlth profosalonal or personal eervlce trqngact

sucb aa court reportlng eervlccs ls

elenentr of, tbe eervlce traneactlon

' lnconsoqucntlal

' tbo oaloo prlcc ol

Pe

rcport

cbarg

an

t f

tbe tanglblc peraonal property 1g leea tban 100 ol tbo

cbargcd for tbc gervlces rcndorcd ln tbo tr$Eactlon.r D.C

Tar Rog. 5201.2. Tbla atandard la eaalll, Bct rltb rcolroct

potttlonetr! 6alcs of transcrlpta ln connsctloa sltb ltr

rclnrtlag acrylcca. tho ealsa prJ.co of tbe tangl^blc

property sold ln connectlon rltb petltlonerrs court

sorvlces 1o approrlnately four percent of tbo arcunt

f,or court roportlng oervlces, Sloreovorr potltlonortB

for tbls tanglblo poroonal property ls not soparrtcly r

ln tbo lnvolccr acnt to lts cuatonorc.

Dlaallyr coutt rc;nrtlng acrvlcca rro not ltrtod anong

tbo cnuuorttd tarablc ssrvlceg ln D.C. Codo SS{7-2001(nl (ll

and {7-2201(d (f) (fA8f od.). Sbersforoe oDt of prtlt loncrl

ralcs bolng an lnconacqucntial olenent of tbo transactlon

Eblch no reparato chargo le sador and tholr aorvlco not bo

epclalllr onunerated ln tbo rolovaot, gtatutogl lmt,ltlonor

Ect! th ralos and uao tar c:rouptlon roqulrcurtr.

C. Strtct Statutorv @ngFructlon

lo tbo rxtont tbo Dlstrlct of Colueblo 1o attouptlng

roly on D.C. Codc 5947-2001(d (lt (I) and d7-2201(d (f, (O)

(1981 od.l r rblcb troot pubflo rtonograpblc sorvlooe al

ablo corvlcooe ltg rollaDco ls oloplacod. Eoltbor tbo

otatuto nor tbo taElooootlng rogulattoos (D.C. 8oE Bog.

9207.26, aro bolp€ul ln aocortolobg ebo Eoaolog o! tbo
'pobllo atooogragbla aorvloos.. Ilorr€v€rr tbo Cots€

tbat ooqrt rcSnrtlog oervloos ore aot pobllo otooogrepblo

lorvloog.
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lbe Dlstr lctfs proposed lnterpretatlon vlolateg tbc

rell-egtabllabed prlnclplo thatr ln casee of anblgultyr tax

lars ara to be atrlctly eonatrued agalnat tbo governmone a

ln favor of tbe tarpayer. A8 the U.8. Suprene Court statod

long agor

fn tbe lnterpretatlon of st,atuteo levylng taxca 1
le tbe establlabed rule not to ertend tbolr provl
olonor by tnpllcatlon, beyond tbo clear lnport of
tho language uced, or to onlarge tholr oparatlono
Bo oa to enbrace natters not opeclflcally pointod
out. fn cose of doubt tbcy aro conatruocl nost
otrongly agalnat the Governnontl and ln f,avor of
tbe clt lzen.

Gould v. GouUlr 2{5 U.8. I51' 153 (1917). Bbls rulo bar

rctalnod lte vltallty ovor tbe yeara. E.e.'e Corptrollor of

tbg Treanurv v .  John C.  Loula Co. ,  285 l {d .  2 ; '7r  604 A,zd

l0l5r 1053 (f9791 (applylng tble rulo to lntorprot Harylandt

galcl tar) t aeo trJ.elboener v- Dlgtrlct of Colur$$rr 658 A.

73Lr 735 (D.C.) r 5;j:iAEl4g Sgtgll, 466 A.2d 8{6 (D.C. 1983)

cort. {gJqldl. l0r 8.Ct. L279 (1984, ('ter strtutos rto to

rtrl,ctly oonatraed') .

l8b1g Court conaot road.tbo sta8utory laaguago so broadll

ubcae not oaly Eulos of coastructlonr but a rocorcl of DoD-

torat,toar ln€ecd cccoplaaco of, calec c"litl use tas-etcc;:9

!t tus oa tbo DteBrlcEro parte ond potltlonorrs 3u18l11Eest

ol tb rogurtoaonts for eloqrttoal olle Potst torard tbo

DorFtlroblllty o8 ptttloosrts oorYlcog.

, 1r 1o rbto ;/&-doy or &y, lgose 
I

O@8&ED tbat, ros!,ondoottl oosooEnont osgortGd rgalact 
I

Ftltlonor bce oadl boroby lee concollodr EDd lt ls 
I

Pg&fEAR O;ogngD Sbst potltloaor'o oourt se!,ottlog I
a{tt$eloE bol oed boreby oror €racgt froa ealos aad qoo ga"ocl

txtsaoaDt Go D.C. Go6o SSo?-300f hl (2) (Bt csd €?-220f(s, (21 (+

(lggl cd., aDA tDat roclnadeat, oodtfy lt! reoor0s to ,oCf*{

rucb statu.r arrd lt 1r I
I
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FU8IEER ORDERED that petltlon€r 1s entltled

of tbe tares lt pald lncludlng any penaLtlaa and

and tt ls

to a ref

FURIBBR ORDBRBD tbat petltloner sball gubnlt a

Order rottlng forth tho amount of tbc rcfund rl,tbtn

of tbc rlgnlng of tble Ordcr.

Ceplce tor

?Illllao L. Neff e Brqulro
Patrtclt f,. Lacoyl Baqulrc
Crotrcll & norlBg
1100 Connoctlcut Avenuel H.H.
ftasblngtonl D.C. 20035

Rlobard G. Anato, Eoqu!.ro
Ofttoo of tbe Corporatlon Count€I; D.C.

Iclvln dlontse ?laancc Offlcore D.C.
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